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$$$
COST OF IP LITIGATION CAN BE 

ASTRONOMICAL
CGL INSURANCE POLICIES MAY PROVIDE COVERAGE FOR “ADVERTISING 

INJURY” ONLY



CGL INSURANCE USUALLY COVERS “ADVERTISING 
INJURY” ONLY

The Insurance Service Office (ISO), the organization that promulgates standard 
policy language and conducts analysis for the

insurance industry, defines “advertising injury” as
(1) oral or written publication of material that slanders or libels a person or 
organization or disparages a person's or
organization's goods, products, or services;
(2) oral or written publication of material that violates a person's right of 
privacy;
(3) misappropriation of advertising ideas or style of doing business; or
(4) infringement of copyright, title, or slogan

ADVERTISING INJURY DEFINED



SAMPLE CGL IP LITIGATION POLICY EXCLUSION 
LANGUAGE

SECTION I - COVERAGES, Coverage B - Personal and Advertising Injury Liability

Exclusion: Claim or Suit Alleging Violations of Laws Concerning Unfair Competition or 
Similar Laws

1. Any claim or "suit" that alleges "personal and advertising injury" arising out of any 
actual, alleged, or threatened violation of any statutes, common law, or other laws or 
regulations concerning unfair competition, antitrust, restraint of trade, piracy, unfair 
trade practices, or any similar laws or regulations.

2. Any "personal and advertising injury" alleged in a claim or "suit" that also alleges any 
actual, alleged, or threatened violation of any statutes, common law, or other laws or 
regulations concerning unfair competition, antitrust, restraint of trade, piracy, unfair trade 
practices, or any similar laws or regulations.

VIOLATIONS OF INTELLECTUAL PROPERTY AND UNFAIR COMPETITION EXCLUDED 



NJ RECENT CASE UPDATES



Vitamin Energy, LLC v. Evanston Ins. Co., 22 F.4th 386 (3d Cir. 2022), The Third 
Circuit held that:

Vitamin Energy actually used a picture of 5 
Hour Energy Drink in its advertisement and 
alleged that Vitamin Energy has more vitamins 
and last 7 hours, creating a misconception that 
it is superior to 5 Hour Energy Drink.

TRADEMARK INFRINGEMENT MAY BE COVERED



Vitamin Energy, LLC v. Evanston Ins. Co., 22 F.4th 386 (3d 
Cir. 2022)



Vitamin Energy, LLC v. Evanston Ins. Co., 22 F.4th 386 (3d Cir. 2022), The Third 
Circuit held that:

1) insurer had duty to defend its insured in underlying trademark infringement action;

2) liability policy's intellectual property exclusion did not preclude insurer's duty to defend 
insured in underlying action;

3) liability policy's “incorrect description” exclusion did not preclude insurer's duty to defend 
insured in underlying action;

4) liability policy's “failure to conform” exclusion did not preclude insurer's duty to defend 
insured in underlying action; and

5) liability policy's “knowledge-based” exclusions did not preclude insurer's duty to defend 
insured in underlying action.

TRADEMARK INFRINGEMENT MAY BE COVERED



Advance Watch Co., Ltd. v. Kemper National Insurance Co., 99 F.3d 795 (6th 
Cir.1996) – LEADING CASE followed by THIRD CIRC. where insurance policy language 
does not mention product-based violations, it was held this is usually NOT covered.

UNFAIR COMPETITION AND TRADEMARK INFRINGEMENT 
MAY NOT BE COVERED



Advance Watch Co., Ltd. v. Kemper National Insurance Co., 99 F.3d 795 (6th 
Cir.1996) – LEADING CASE followed by THIRD CIRC. where insurance policy language 
does not mention product-based violations, it was held this is usually NOT covered.

Insured pen manufacturer sued its commercial general liability (CGL) insurer, seeking defense and 
indemnity in competitor's underlying action for trademark infringement, unfair competition, and 
dilution. The United States District Court for the Eastern District of Michigan, Julian Abele Cook, Jr., 
Chief Judge, 878 F.Supp. 1034, entered summary judgment for insured, and insurer appealed. The 
Court of Appeals, Jordan, District Judge, sitting by designation, held that:

(1) “misappropriation” offense covered under policy's “advertising injury” provisions did not extend 
to competitor's claims, and 

(2) competitor also did not allege offense “committed in the course of advertising.”

UNFAIR COMPETITION AND TRADEMARK INFRINGEMENT 
MAY NOT BE COVERED



Advance Watch Co., Ltd. v. Kemper National Insurance Co., 99 F.3d 795 (6th 
Cir.1996) – LEADING CASE followed by THIRD CIRC. where insurance policy language 
does not mention product-based violations, it was held this is usually NOT covered.

Advance Watch held that, where an insurance policy identifies specific language-
based torts, unmentioned product-based violations cannot be thought reasonably 
to be within the same category. Id. at 804. Advance Watch held, specifically, that 
trademark infringement was NOT covered by the standard policy because there 
was no specific reference to trademark infringement. Because trademark litigation 
is a common and distinct category of lawsuit, the court found that if the insurer had 
intended to provide coverage it would have referred to trademarks by name, as it 
did with copyright. 

UNFAIR COMPETITION AND TRADEMARK INFRINGEMENT 
MAY NOT BE COVERED



Frog, Switch & Mfg. Co. v. Travelers Ins. Co., 193 F.3d 742 
(3d Cir. 1999)



Frog, Switch & Mfg. Co. v. Travelers Ins. Co., 193 F.3d 742 (3d Cir. 1999)

A Frog competitor, ESCO, filed suit against Frog and one of Frog's employees. ESCO 
alleged that, in January 1995, it had acquired a dipper bucket product line from 
Amsco Cast Products, Inc. (“Amsco”), including Amsco's trade name, trademarks, 
and copyrights. The complaint (hereinafter “the underlying complaint”) maintained 
that, prior to ESCO's acquisition of Amsco, the employee—who had been Amsco's
chief engineer for the dipper bucket product line—misappropriated from Amsco
trade secrets and confidential business information, including drawings and prints 
related to the dipper bucket product line and delivered that information to his new 
employer, Frog.

Id. at 744–45.

UNFAIR COMPETITION AND BREACH OF TRADE DRESS 
NOT COVERED



Frog, Switch & Mfg. Co. v. Travelers Ins. Co., 193 F.3d 742 (3d 
Cir. 1999)

The Court held that that Frog's alleged conduct 
does not fall within a reasonable insured's 
understanding of “misappropriation of advertising 
ideas or style of doing business.”

UNFAIR COMPETITION AND BREACH OF TRADE DRESS 
NOT COVERED



TRADEMARK INFRINGEMENT MAY STILL BE COVERED

Houbigant, Inc. v. Fed. Ins. Co., 374 F.3d 192 (3d Cir. 2004)



Houbigant, Inc. v. Fed. Ins. Co., 374 F.3d 192 (3d Cir. 2004)

Background: Following settlement of its trademark 
infringement and contract claims against its licensees, 
fragrance manufacturer sued licensees' insurer, seeking 
indemnification under commercial general liability (CGL) and 
commercial excess umbrella policies. The United States 
District Court for the District of New Jersey, Mary L. Cooper, J., 
granted insurer summary judgment. Manufacturer appealed.

TRADEMARK INFRINGEMENT MAY STILL BE COVERED



Houbigant, Inc. v. Fed. Ins. Co., 374 F.3d 192 (3d Cir. 2004)

The Court held that 1 manufacturer's house mark and product mark fell 
within definition of “trademarked title” in CGL policy;

2 injury caused by licensees' infringement was advertising injury under 
CGL policy;

3 contract exclusion of CGL policy did not apply;

4 claim was covered by umbrella policy; and

5 bankruptcy court's finding that settlement was reasonable and 
entered into in good faith was not binding on insurer.

TRADEMARK INFRINGEMENT MAY STILL BE COVERED



DEPENDS

INTELLECTUALL PROPERTY COVERAGE OR NO COVERAGE



WHAT TO DO IF THERE IS NO COVERAGE

Client counseling is EVERYTHING.

• Product/advertising analysis.

• Unless there is a Preliminary Injunction Order, the company may keep selling 
the product which may help with paying legal fees.

• Beware of statutory damage amounts should the defendant lose.
• Willfull infringement under the Lanham Act may entitled Plaintiff to treble damages, 

and recovery of attorney’s fees. 

• Trademark and Counterfeit law statutes allow for up to $200,000 in statutory damages, 
or if the Court finds Defendant counterfeited willfully, it can increase the amount up to 
$2,000,000 and award attorney’s fees. 
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THREE (3) IMPACTS OF SURFSIDE 
UPON CD LITIGATION
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Three (3) Impacts of Surfside Upon CD Litigation

1. “In-House” Evaluation and Possible Upstream Litigation Against Developer, Condo Association, 
Lawyers, Designers and Contractors

2. “In-House” Evaluation and Litigation Against Public Authorities (Depending on Jurisdiction)

3. “No-Holds-Barred” Litigation Against Any and All Proximate 
Causes of Damage to Subject Building 
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1. “In-House” Evaluation and Possible Upstream Litigation Against Developer, Condo Association, 
Lawyers, Designers and Contractors – Surfside Third Amended Class Action Complaint Allegation

“Meanwhile, when it came time for CTS to undergo repairs in connection with its building
recertification, the Champlain Towers South Condominium Association, Inc. (the “Association”)
failed to fulfill its responsibility to timely levy the necessary assessment and carry out the
needed repairs. The engineer hired by the Association to investigate the structure, failed to
report adequately on the dire situation. And, the experienced law firm hired to represent the
Association, on whom the Board of Directors relied for advice and counsel, ignored red
flags, indifferent to the obvious danger facing residents. The collapse was entirely
preventable. The negligence and gross negligence of the Defendants caused this devastating
tragedy, and they must be held liable.”
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1. “In-House” Evaluation and Possible Upstream Litigation Against Developer, 
Condo Association, Lawyers, Designers and Contractors – Whether and How to Fix

• Attorney works with Owner/Board of Managers, and expert consultants to:

• Evaluate structural integrity of building including balconies and common areas including
pool deck, garage

• Evaluate geotechnical profile of soils – likelihood of densification, liquefaction, etc.

• Procure recommendations for scope of necessary repairs/remediation

• Select design professionals and contractors to effectuate repairs

• If Condo Association, Lawyers, Designers and Contractors do not fix it -> Surfside

• Fixing it also gives rise to litigation, as follows:

• Lawsuit vs. Sponsor/Developer? (see Master Deed/Bylaws)
vs. Professionals for design defects (Architects and Engineers)
vs. General Contractor and Trade Subcontractors/Prime Contractors?
Statute of limitations/Statute of Repose Considerations.
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2. “In-House” Evaluation and Litigation Against Local Public 
Authorities (Depending on Jurisdiction)

• Less likely but sometimes possible pathway to liability against public authorities (c.f. FL, NY, NJ), for
not performing sufficient inspections and/or allowing construction to proceed despite violations of
design drawings, specifications, safety measures. In several local articles regarding Surfside:

At a town emergency meeting on Friday, Surfside building official Jim McGuinness said: ‘It’s not just what’s
happening above ground, it’s what’s happening below ground that counts. We require the geotechnical
profile by rule when a building gets built. Water tables and coastal environments change the profile
below ground. We should take a second look at that too at the 40 year recertification time.’ ”

-Ground Engineering, June 29, 2021

One former condo board member, who spoke on the condition of anonymity, told the Herald that residents
were complaining in droves about the nuisances associated with the construction, and that the board was
unable to do much with the complaints. Surfside town officials often deferred to the city of Miami Beach,
which had permitted the construction but did not come down hard on violations, the board member said.

-The Miami Herald, October 31, 2021
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3. No Holds Barred Litigation Against Any and All Proximate Causes of Damage to the 
Subject Building – Surfside Third Amended Class Action Complaint Allegation

• “CTS was an older building in need of routine repairs and maintenance, but it was not until excavation and
construction began on the luxury high-rise condominium project next door, known as “Eighty-Seven Park,” that
CTS became so badly damaged and destabilized as to be unsafe. First, the developers of Eighty-Seven Park
improperly obtained the right to build higher and larger than originally entitled, including by buying a public
street just a few feet from CTS’s foundation. Then they undertook destructive excavation and site work
dangerously close to CTS, sloped their project so that water poured into CTS and corroded its structural
supports, and drove sheet piles 40 feet into the ground, causing tremors and vibrations at such high levels that
they cracked tiles and walls at CTS and shook the structure.”

• “When residents, like the Radulescu Family, wrote to the Eighty-Seven Park developers and complained that
they feared their “lives will be in danger” on account of the “daily TREMORS” associated with the construction,
they were dismissed outright by the next-door developer eager to be sure his luxury project was not delayed.
Rather than take steps to remediate the damage, the Eighty-Seven Park developers embarked on a campaign
to quiet the residents, sending their lawyers to offer them a cash pay-off, conditioned on confidentiality.”

• Among the advantages NV5 identified associated with utilizing driven sheet piles were that “most local contractors
are familiar with the installation procedures for sheet pile systems,” it is “relatively quick,” and the sheets “can be
pulled and re-used if needed.” Notably, the major disadvantage associated with driven sheet piles, to which NV5
explicitly alerted the Terra Defendants, JMA, and DeSimone, was the inherent risk that “[s]heets installed by
vibratory driving can cause damaging vibrations to adjacent properties and structures.”

• Unlike driven sheet piles, the other methods of basement excavation support identified in the NV5 Report—including
tangent and secant pile walls, DSM wall, and slurry wall—were all identified to be “[p]ractically vibration free” but
“costly compared to other methods.”
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3. No Holds Barred Litigation Against Any and All Proximate Causes 
of Damage to the Subject Building – General Players

• The number one perceived cause of building subsidence is the construction of an adjacent building.

• When damage is perceived by the owner of Building “A”, Notices of Claim are served and usually 
immediately followed by a lawsuit against the same general players:

DESIGN TEAM FOR ADJACENT BUILDING “B”
• Owner/Developer 
• Construction Manager
• Architect 
• Structural Engineer
• Geotechnical Engineer
• Surveyor/Monitoring Firm
• Foundations Designer
• Building Department

CONSTRUCTION TEAM FOR ADJACENT BUILDING “B”
• General Contractor
• Foundation/Support of Excavation (“SOE”) Contractor (CLIENT EXAMPLE)
• Dewatering Contractor
• Site Contractor
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3. No Holds Barred Litigation Against Any and All Proximate Causes 
of Damage to the Subject Building – Intake/General Strategy

• Case Assignment – Defense Counsel

• Who is the insured? (eg, Foundation/SOE Contractor)

• As a Construction Team Member, fingers point to Design Team Failures and other contractors.

• If Design Team Member, fingers point downstream to consultants and construction means and methods:

• VS Construction Manager – Retention of Qualified Consultants, Coordination
• VS Architect – Failure to Investigate Site or Effectuate Adequate Design
• VS Structural Engineer – Failure to evaluate adjacent Building “A” conditions/sensitivity
• VS Geotechnical Engineer – Failure to Perform Adequate Geotechnical Investigation of Subject Site AND 

Adjacent Site (Building “A”)
• VS Surveyor/Monitoring Firm – Failure to adequately monitor vibrations and/or settlement of adjacent 

Building “A”
• VS Foundations Designer – Failure to design adequate foundations system for site
• VS Building Department – Failure to properly inspect/identify design flaws/issue violations



3. No Holds Barred Litigation Against Any and All Proximate Causes of 
Damage to the Subject Building – Core Questions

Defense of SOE Contractor – Fundamental Questions:

• As we all know, investigating your claim is of paramount importance, as is understanding
the business of your client, and the nature and extent of its scope of work.

• What is a foundations/SOE contractor?

• What kind of equipment do they use to perform their work?

• How could their work be implicated in something like the subsidence of a building
adjacent to the construction site where they were performing their work?

• Is there anyone else’s work or services that could be implicated?

10



•Driving of 
Steel Sheet 
Piles, e.g. 
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•Hammer 
Types

12



Steel 
Sheeting 
Support of 
Excavation 
(“SOE”) 
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3. No Holds Barred Litigation Against Any and All Proximate Causes 
of Damage to the Subject Building – Choosing an Expert

• Identify type of expert as early as possible to implicate others and extricate insured.

• e.g., Surfside:

• “Everyone whom the team spoke with said the way the building fell was highly unusual…” 

-NYT, September 4, 2021

• “Usually if a structure fails it doesn’t completely collapse…” Id.

• “It looked as if something around the base of the structure seemed to fail first…” Id.

• Surfside building official Jim McGuinness said: “It’s not just what’s happening above ground, it’s what’s happening below 
ground that counts. Id.

• “…theories already exist around ground collapse, saltwater intrusion, and foundation issues.” 

-Ground Engineering June 29, 2021

• “…the Town of Surfside has reportedly hired Mueser Rutledge Consulting Engineers to investigate the incident.” –Id.
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3. No Holds Barred Litigation Against Any and All Proximate Causes 
of Damage to the Subject Building – Choosing an Expert cont’d

• In 2020, Florida International University Institute of Environment researcher Shimon 
Wdowinski conducted a land sea level rise study using space-based radar data. It 
identified the Champlain Towers South condominium as the one place on the east 
side of the barrier island where land subsidence was detected from 1993 to 1999, at 
rate of about 2mm a year. -USA Today, June 25, 2021

• “Officials are concerned that recent construction at a neighboring residential building 
may have contributed to instability at the Champlain Tower South Building and could 
potentially have been the straw that broke the camel’s back…” - ABCNews July 1, 2021

**GEOTECHNICAL ENGINEER**



Soil Layers 
Generally
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Vibration/
Wave 
Propagation
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Soil 
Liquefaction
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3. No Holds Barred Litigation Against Any and All Proximate Causes of 
Damage to the Subject Building – Expert Identification of Defense Themes

GEOTECH WILL HELP DEVELOP DEFENSE THEMES FOR SOE CONTRACTOR:

a) Construction Owner/Developer’s Design Team Proceeded Without Knowledge of 
Adjacent Foundations (eg, failure to locate available Foundation Plans/timber friction 
piles in sand vs steel in bedrock) 

b) No Investigation or Analysis of Adjacent Soils Performed (eg, loose sands, slope to 
East River or former site of Erie Canal) 

c) Failure to take precautions (eg predicting settlement, setting vibration criteria for 
driving of sheets/SOE, underpinning, lateral support, monitoring program) 

d) Selection of SOE method did not fit site (reduced/no vibration with pre-drilled piles 
and lagging, slurry)



20

a) Construction Owner/Developer’s Design Team Proceeded Without Knowledge of
Adjacent Foundations (eg, failure to locate available Foundation Plans/timber friction
piles in sand vs steel in bedrock)
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a) Construction Owner/Developer’s Design Team Proceeded Without Knowledge of
Adjacent Foundations (eg, failure to locate available Foundation Plans/timber friction
piles in sand vs steel in bedrock)

• And the subsurface profile that those foundations are situated in…
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b) No Investigation or Analysis of Adjacent Soils Performed (e.g., 
loose sands, slope to East River or former site of Erie Canal) 

• Depending on location, geotechnical engineers consider historic documents 
including for example in NY Viele Map survey of the original streams, marshes and 
coastline superimposed over the street grid. 



23

c) Failure to take precautions (eg predicting settlement, setting vibration criteria for 
driving of sheets/SOE, underpinning, lateral support, monitoring program) 

• Using these, a good geotechnical engineer can apprise a design team of certain risks if
sheet piling is driven into the ground, or outline for the defense the likely proximate
causes of a building’s collapse.
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c) Failure to take precautions (e.g. predicting settlement, setting vibration criteria 
for driving of sheets/SOE, underpinning, lateral support, monitoring program) 

• Known from Published Case Histories including New Jersey and Predictive 
Methods (e.g., Drabkin polynomial)

• Control Vibrations: 

• 0.5 ips limit for structural damage – poor condition 

• 0.1 to 1.0 ips causes settlement of clean sands medium compact to loose 

• So if the adjacent building was built upon clean, medium compact sand, and the 
Structure Foundation is classified as “weak”, it would be incumbent upon the 
design team to specify vibration criteria for the contractor doing SOE.  



Could have 
Underpinned 
or Braced

25



Could Have Selected 
Alternate SOE’s with 
little to no Vibration

26
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3. No Holds Barred Litigation Against Any and All Proximate Causes of Damage to 
the Subject Building – Surfside Third Amended Class Action Complaint Allegation

“…Defendants’ informed decision to continue driving sheet piles with 
a vibratory hammer, despite knowing that vibration levels were 

exceeding safe and allowable limits, disregarded the health and 
safety of the residents and occupants of CTS.”



PLEASE REACH OUT WITH ANY 
QUESTIONS AND THANK YOU

THE IMPACTS OF SURFSIDE: 
DEFENSE CONSIDERATIONS IN 

CATASTROPHIC BUILDING SUBSIDENCE MATTERS

Anthony D. Capasso
Partner
O’Toole Scrivo, LLC
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May 19, 2022 
NJSBA Annual Meeting
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Animal Knock 
Down Cases

A look at the legal standards that apply

Presentation by:

Renee C. Rivas, Esq.

Law Offices of James H. Rohlfing



Vicarious 
Liability Does 
Not Apply

• New Jersey’s dog bite statute, N.J.S.A. 4:19–16, 
requires a plaintiff to prove that:

• the defendant owned the dog, 

• that the dog bit the plaintiff, and 

• that the plaintiff was in a public place or lawfully on 
the owner's property.  

This is a “strict liability” statute.  However, the 
statute does not cover the situation in which an 
individual suffers injuries from a dog but is never 
bitten (i.e., knocked over or the like). 



The 
“Absolute Liability” 

Standard

• If a plaintiff can prove either that the dog was vicious
or that the owner knew of the dog’s dangerous
characteristics, then “absolute liability” applies.

• Absolute liability is premised on the notion that a
greater responsibility is owed to the public by those
who knowingly harbor dangerous animals, the
rationale for absolute liability disappears in the
absence of scienter. In those cases, the owner should
not be liable unless a plaintiff can prove the
defendant's negligence in failing to prevent the injury.
See Arnold v. Laird; Restatement (Second) of Torts §
518 (1977).

• The duty owed is “commensurate with the danger to
others which will follow” if the dog escaped from the
owner's control. DeGray v. Murray, 69 N.J.L. at 461,
accord Restatement (Second) of Torts § 518 comment f
(1977).



NJ Model Jury Charge 5.60B 
Dog Incident – not involving a dog bite

• If you find that the plaintiff was injured by the (animal) owned or kept 
by the defendant, you will proceed to determine the following:
• That the (animal) had a vicious or dangerous trait or propensity;

• That the defendant knew or, in the exercise of reasonable care, should have 
known of the particular vicious or dangerous trait or propensity in the 
(animal) which caused the plaintiff’s injuries



Proving Vicious or Dangerous Trait

• Vicious or dangerous trait or propensity means a natural inclination or habitual tendency 
to do and act endangering a person/property.  You may consider the attack on the 
plaintiff; the results of that attack; the (animal’s) disposition when people approached it; 
its mischievousness, playfulness or over-demonstrated affection; and whether it had 
attacked any other person/ property.

• No previous similar acts are necessary to prove trait or propensity

• Mere barking of a dog or other articulations of an animal or an isolated straining of a 
leash, would not necessarily demonstrate vicious or dangerous trait or propensity of the 
animal



The 
“Negligence” 

Standard

• If either the dog is not vicious or the owner does
not know of its vicious propensities, then
negligence, not absolute liability, applies. When
applying the straight negligence standard, a
determination of liability will be based on the
Comparative Negligence Act. N.J.S.A. 2A:15–5.1.

• Negligence:

• (1) duty of care, 

• (2) breach of duty, 

• (3) proximate cause, and 

• (4) actual damages



Interpretative 
Case Law • In Hayes v. Mongiovi, a trial level

court in NJ found that the plaintiff did
not sufficiently establish that the
defendant possessed the requisite
scienter of his dog's vicious
propensities for absolute liability
purposes. In that case, defendant's 150–
pound Great Dane broke free from his
leash, ran across the street to the
plaintiff, and knocked her down. Hayes
v. Mongiovi, 121 N.J.Super. 272, 273,
(Law Div.1972), aff'd, 125 N.J.Super.
413, 311.

• In Christen v. Whyka, an unreported
Appellate Division case, plaintiff stepped off
a sidewalk abutting defendant’s property
into a depression and fell when she was
startled from defendant’s dogs barking.
Defendants dogs were completely fenced in
and never came in contact with the plaintiff.
The Appellate Division reasoned that
imposing a duty on residential homeowners
to safeguard against pedestrians from being
startled by dogs barking (or any loud noise
for that matter) would go against public
policy and upheld the grant of defendant’s
summary judgment motion. Christen v.
Wyka, No. A-1122-12T1, 2013 WL
4033647, at *1 (N.J. Super. Ct. App. Div.
Aug. 9, 2013).

New Jersey Courts have ruled in several cases that a dog-owner was

not liable for injuries sustained by a plaintiff where there was no prior

knowledge of the dog’s dangerous characteristics.



Interpretative 
Case Law

• Conversely, in Jannuzzelli v.
Wilkins, the defendants’ dog, while
secured by a chain attached to his
doghouse, jumped up and scratched
the plaintiffs’ child with his paws.
The defendant testified that his dog
had a propensity to jump up on
people in an attempt to get them to
pet him, and in the course of such
action would scratch them with his
paws. The Appellate Division held
that in light of the evidence that the
owner’s prior knowledge of the
dog’s mischievous propensities to
jump and scratch, there was a triable
issue of fact on the question of
absolute liability. See Jannuzzelli v.
Wilkins, 158 N.J. Super. 36, 385
(App. Div. 1978)

• Additionally, in Conrad v. Catapano,
an unreported Appellate Division
Case, plaintiff was in the backyard of
defendant’s residence, where several
dogs were freely running around.
Defendant’s dog hit plaintiff’s knee
but did not knock her down.
Defendants admitted that they were
aware their dog became “hyper” in the
presence of other dogs. The Appellate
Division opined that there are genuine
issues of material fact as to
defendants’ prior knowledge of their
dog’s proclivities that could rationally
lead a factfinder to hold defendants
liable under theories of absolute
liability or, in the alternative,
negligence. See Conrad v. Catapano,
No. A-4567-11T2, 2013 WL 673463,
at *1 (N.J. Super. Ct. App. Div. Feb.
26, 2013)



Hot Topics in Insurance 

 

New Jersey State Bar Association Annual Meeting-Atlantic City 

May 19th, 2022. 

 

"Duty or the Lack Thereof During a Continuing Snow Event" 

 

The Supreme Court on February 1, 2021 held that a Commercial Landowner does not have an 

absolute duty to keep sidewalks on its property free from snow or ice during an ongoing storm.  

See Pareja vs. Princeton International, 252 NJ 546 (2021). 

 

 What is an ongoing snow event? 

 What is a reasonable amount of time to begin the removal process after the storm? 

 What unusual circumstances exist to permit the duty to be breached for the removal of 

snow during the ongoing storm? 

 How does a commercial landowner's action increase the risk to pedestrians and invitees 

and thus provide a path toward liability? 

 What is a pre-existing risk on the premises which gives rise to liability against the 

commercial owner despite the ongoing storm? 

 How can a commercial landowner increase the risk to the property and thus lose the 

protection of the ongoing storm rule standard? 

 

Note that the opinion of the majority established a standard known as the ongoing storm rule 

which the Court identified as precedential. 

 

The dissent calls the Majority Opinion not an extension but a repudiation of our progressive tort 

law jurisprudence.   

 

 Is the reasonable care standard no longer applicable to a commercial landowner during an 

ongoing snow event? 

 Was the majority influenced by the established law in other surrounding states that do not 

place a duty on commercial landowners because of concerns about practicality and expediency? 

 Does the majority opinion encourage commercial landowners to do nothing during a 

snow event? 

 Are commercial landowners only exposed to liability if they act during the continuing 

snow event? 

 Does this new standard immunize commercial landowners from liability when they do 

not take reasonable precautions to protect the public during a continuing snow event? 

 

The purpose of the above questions is to allow you to analyze your case to determine the 

applicability of this new standard. 
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NAVIGATING FALSE ADVERTISING VERSUS INTELLECTUAL PROPERTY 

LAWSUITS – WHAT IS COVERED BY INSURANCE AND WHAT IS NOT. 

- NJICL Panelist, Mariel Mercado-Guevara, Attorney at Law 
Morrison Mahoney LLP – New Jersey Office 

 

 The cost of intellectual property litigation defense can be astronomical, and continues to 

increase each year. In certain cases, the high stakes of intellectual property litigation can pose a 

very real threat to the company itself. I will discuss what to do if your company or client receives 

a Cease and Desist letter. What is covered and what is not? 

 Many business owners may be surprised to find out that, in addition to physical injury 

claims protection, the standard commercial general liability (CGL) insurance policy provides 

coverage for certain claims arising from intellectual property-related "advertising injury," which 

is defined as injury arising out of "advertising activities." This is particularly true for claims 

related to copyright, and to a lesser degree, trademark infringement. 

 Most companies are engaged in a broad range of activities that could not reasonably be 

considered "advertising activities." Under the standard CGL policy, intellectual property 

infringement claims arising out of these activities would not generally be considered covered by 

the policy. Additionally, acts of infringement that can be considered intentional are likely to be 

denied by the insurer. For defense of these types of claims, the accused infringer is on its own 

under the terms of the standard CGL policy. 

CGL INSURANCE COVERAGE ONLY COVERS “ADVERTISING INJURY” 

The Insurance Service Office (ISO), the organization that promulgates standard policy language 

and conducts analysis for the 
insurance industry, defines “advertising injury” as 
(1) oral or written publication of material that slanders or libels a person or organization or 

disparages a person's or 
organization's goods, products, or services; 
(2) oral or written publication of material that violates a person's right of privacy; 
(3) misappropriation of advertising ideas or style of doing business; or 
(4) infringement of copyright, title, or slogan 

CGL INSURANCE COVERAGE GENERALLY DOES NOT COVER IP LITIGATION: 

Carefully read each policies exclusion language, the meaning of the Advertising Exception is 

clear and unambiguous: when a lawsuit is excluded from coverage pursuant to the IP Exclusion, 

the Advertising Exception will apply if the only allegation in the lawsuit is an act of infringement 

or copying that is causally related to the insured’s advertisements. However, if the lawsuit 

alleges any other theory of infringement—such as infringement caused by the policyholder’s 

sales, distribution, manufacturing, or other activities unrelated to its advertisements—then the 

Advertising Exception does not apply, and this no coverage will be afforded to an IP claim. 
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INTELLECTUAL PROPERTY INSURANCE 

Absent certain Intellectual Property insurance, a larger competitor may be more likely to infringe 

the smaller company's intellectual property rights with the expectation that the small company 

may not be able to afford to defend its rights, since defending these types of claims are so costly. 

An IP Insurance coverage policy may be particularly valuable to a small technology company 

having an asset base consisting largely or entirely of a small portfolio of intellectual property. 

Faced with a shameless infringer, the small company has the option of either allowing the 

competitor to infringe, thereby jeopardizing its only assets, or filing suit on its own dime, thereby 

jeopardizing its financial stability. IP and Enforcement insurance provides the small technology 

company with a way to protect its rights and its financial stability. 

SAMPLE IP LITIGATION POLICY EXCLUSION LANGUAGE: 

B. The following exclusion language is usually added to COMMERCIAL GENERAL 

LIABILITY COVERAGE FORM, 

SECTION I - COVERAGES, Coverage B - Personal and Advertising Injury Liability,  

2.Exclusions: 

Claim or Suit Alleging Violation of Laws Concerning Unfair Competition or Similar Laws 

1. Any claim or "suit" that alleges "personal and advertising injury" arising out of any 

actual, alleged, 

or threatened violation of any statutes, common law, or other laws or regulations 

concerning 

unfair competition, antitrust, restraint of trade, piracy, unfair trade practices, or any 

similar laws 

or regulations. 

2. Any "personal and advertising injury" alleged in a claim or "suit" that also alleges any 

actual, 

alleged, or threatened violation of any statutes, common law, or other laws or regulations 

concerning unfair competition, antitrust, restraint of trade, piracy, unfair trade practices, 

or any 

similar laws or regulations. 

This exclusion applies to our duty to defend and our duty to pay damages whether such 

misappropriation, infringement, or violation is committed in your "advertisement" or 

otherwise… 
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CURRENT NJ CASELAW: 

1) TRADEMARK INFRINGEMENT MAY BE COVERED: Vitamin Energy, LLC v. Evanston 

Ins. Co., 22 F.4th 386 (3d Cir. 2022) 

Synopsis 

Insured brought state court action against its liability insurer, seeking declaratory judgment it 

was entitled to coverage in underlying trademark infringement action. Action was removed. The 

United States District Court for the Eastern District of Pennsylvania, No. 2-19-cv-03672, Joel H. 

Slomsky, Senior Judge, entered judgment on pleadings for insurer. Insured appealed. 

Holdings: The Court of Appeals, Jordan, Circuit Judge, held that: 

1 insurer had duty to defend its insured in underlying trademark infringement action; 

2 liability policy's intellectual property exclusion did not preclude insurer's duty to defend 

insured in underlying action; 

3 liability policy's “incorrect description” exclusion did not preclude insurer's duty to 

defend insured in underlying action; 

4 liability policy's “failure to conform” exclusion did not preclude insurer's duty to 

defend insured in underlying action; and 

5 liability policy's “knowledge-based” exclusions did not preclude insurer's duty to 

defend insured in underlying action. 

Vacated and remanded. 

2) UNFAIR COMPETITION AND BREACH OF TRADE DRESS NOT COVERED:  Advance 

Watch Co., Ltd. v. Kemper National Insurance Co., 99 F.3d 795 (6th Cir.1996) – LEADING 

CASE followed by THIRD CIRC. where insurance policy language of unmentioned product-

based violations are usually not covered. 

Frog, Switch & Mfg. Co. v. Travelers Ins. Co., 193 F.3d 742 (3d Cir. 1999) 

Synopsis 

Insured sued its primary and excess liability insurers for breach of contract and bad faith by 

denying coverage for a competitor's claim that the insured misappropriated design drawings for 

dipper buckets and then advertised the buckets it produced using the drawings. The United States 

District Court for the Middle District of Pennsylvania, William W. Caldwell, J., 20 F.Supp.2d 

798, dismissed suit. Insured appealed. The Court of Appeals, Becker, Chief Judge, held that 

alleged unfair competition by misappropriating trade secrets relating to manufacture of a product 

line was outside the advertising injury coverage of the policies. 

Affirmed. 
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“We commence our discussion with some analysis of Advance Watch Co., Ltd. v. Kemper 

National Insurance Co., 99 F.3d 795 (6th Cir.1996), on which defendants rely. Advance Watch 

held that, where an insurance policy identifies specific language-based torts, unmentioned 

product-based violations cannot be thought reasonably to be within the same category. See id. at 

804. Advance Watch held, specifically, that trademark infringement was not covered by the 

standard policy because there was no specific reference to trademark infringement. Because 

trademark litigation is a common and distinct category of lawsuit, the court found that if the 

insurer had intended to provide coverage it would have referred to trademarks by name, as it did 

with copyright. See id. at 803. The insurers urge us to adopt this reasoning with respect to the 

trade secret misappropriation and Lanham Act claims in this case. 

Advance Watch has been sharply criticized for ignoring the real contours of intellectual property 

litigation, which often proceeds under a bewildering variety of different labels covering the same 

material facts. See, e.g., Industrial Molding Corp. v. American Manufacturers Mut. Ins. Co., 17 

F.Supp.2d 633, 639 (N.D.Tex.1998). It may also stand in some tension with our decision in 

Granite State Insurance Co. v. Aamco Transmissions, Inc., 57 F.3d 316 (3d Cir.1995), which 

declares that insurance policies governed by Pennsylvania law will be interpreted according to a 

reasonable insured's understanding rather than the narrow legal meaning of policy terms. 

 Without passing on the merits of Advance Watch under Pennsylvania law, we conclude that 

Frog's alleged conduct does not fall within a reasonable insured's understanding of 

“misappropriation of advertising ideas or style of doing business.” 

Frog, Switch & Mfg. Co. v. Travelers Ins. Co., 193 F.3d 742, 747 (3d Cir. 1999) 

2) TRADEMARK INFRINGEMENT MAY BE STILL BE COVERED: Houbigant, Inc. v. Fed. 

Ins. Co., 374 F.3d 192 (3d Cir. 2004) 

Background: Following settlement of its trademark infringement and contract claims against its 

licensees, fragrance manufacturer sued licensees' insurer, seeking indemnification under 

commercial general liability (CGL) and commercial excess umbrella policies. The United States 

District Court for the District of New Jersey, Mary L. Cooper, J., granted insurer summary 

judgment. Manufacturer appealed. 

Holdings: The Court of Appeals, McKee, Circuit Judge, held that: 

1 manufacturer's house mark and product mark fell within definition of “trademarked 

title” in CGL policy; 

2 injury caused by licensees' infringement was advertising injury under CGL policy; 

3 contract exclusion of CGL policy did not apply; 

4 claim was covered by umbrella policy; and 

5 bankruptcy court's finding that settlement was reasonable and entered into in good faith 

was not binding on insurer. 
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